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Abstract 

This study investigates implicit gender bias in judicial decision-making in South African domestic 

violence cases, focusing on how unconscious gendered assumptions shape reasoning, credibility 

assessments, and sentencing. Based on a qualitative analysis of 210 court judgments from Cape Town, 

Johannesburg, and Durban (2016–2022), along with 15 interviews with magistrates and prosecutors, 

the research identifies three recurring patterns of bias: emotional credibility bias, where women’s 

emotions are viewed as unreliable; the neutrality myth, which disguises patriarchal reasoning as 

objectivity; and reconciliation bias, reflecting judicial preference for family harmony over accountability. 

Findings show that these biases are reinforced by patriarchal norms, weak institutional training, and 

formalistic legal culture, which collectively undermine the equality principles of South Africa’s 

Constitution (1996) and Domestic Violence Amendment Act (2021). The paper argues that effective reform 

requires gender-sensitivity training, trauma-informed judicial practice, and stronger accountability 

mechanisms within the justice system. A shift toward gender-responsive justice—grounded in 

empathy, equity, and survivor-centered adjudication—is essential to realizing South Africa’s vision of 

transformative justice. 
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1. Domestic Violence and Legal Context in 

South Africa 

Domestic violence remains one of the most 

pervasive human rights challenges in South 

Africa, rooted in deep historical inequalities and 

perpetuated by structural gender norms. 

According to Statistics South Africa’s 2022 Crime 

Against Women Report, approximately 45% of 

women have experienced physical, emotional, or 

sexual abuse by an intimate partner during their 

lifetime, while only about 25% of these incidents 

are reported to authorities. Despite a robust 

constitutional framework guaranteeing gender 

equality, the persistence of domestic and 

gender-based violence (GBV) reflects a troubling 

gap between legal protection and practical 

enforcement. 

The legal foundation for addressing domestic 

violence in South Africa is primarily established 

through the Prevention of Domestic Violence Act 

(PDVA) 116 of 1998. This landmark legislation 

defines domestic violence broadly — 
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encompassing physical, sexual, emotional, 

verbal, psychological, and economic abuse — 

and seeks to provide accessible protection 

orders for victims. It represents a major shift 

from the apartheid-era legal system, which often 

dismissed domestic violence as a private matter. 

The Act emphasizes immediate judicial 

intervention through protection orders and 

police obligations to assist victims, signaling a 

transition toward a more rights-based and 

survivor-centered legal framework. 

However, more than two decades after its 

enactment, implementation challenges continue 

to undermine the PDVA’s objectives. The 

Department of Justice and Constitutional 

Development (DOJCD) (2021) reports that while 

the number of protection orders issued has 

steadily increased — reaching nearly 280,000 

applications annually — enforcement remains 

inconsistent across regions. Many victims still 

face procedural delays, limited police 

responsiveness, and insufficient follow-up by 

magistrates. For example, in some rural 

jurisdictions, magistrates have been found to 

encourage “reconciliation” between parties 

rather than legal sanction, reflecting persistent 

cultural perceptions that prioritize family unity 

over women’s safety. 

The introduction of the Domestic Violence 

Amendment Act (2021) aimed to strengthen 

accountability mechanisms by mandating 

improved inter-agency coordination and the 

electronic tracking of protection orders. It also 

expanded definitions to include “controlling 

behavior” and “coercive control,” aligning 

domestic law with global standards, including 

the UN Convention on the Elimination of All 

Forms of Discrimination Against Women 

(CEDAW). Nonetheless, successful 

implementation depends heavily on the 

judiciary’s interpretation and application of 

these provisions. Judges and magistrates act as 

critical gatekeepers in determining whether 

victims receive adequate protection or encounter 

secondary victimization through dismissive or 

biased adjudication. 

Judicial attitudes toward domestic violence 

cases have thus become a central concern in the 

broader discourse on gender justice in South 

Africa. Studies conducted by the Commission for 

Gender Equality (2020) and Gender Links (2021) 

reveal that a significant proportion of judicial 

officers hold ambivalent views about the 

seriousness of domestic violence, often 

influenced by gender stereotypes. For instance, 

some magistrates reportedly perceive domestic 

disputes as “mutual conflicts” rather than abuse, 

leading to mitigated sentencing or informal 

mediation approaches. This tendency 

underscores how implicit gender bias — even in 

the absence of overt discrimination — can 

distort judicial neutrality and weaken legal 

protection for victims. 

Furthermore, the National Strategic Plan on 

Gender-Based Violence and Femicide 

(2020–2030) acknowledges judicial bias as a 

systemic barrier to justice. The plan calls for 

gender-sensitivity training for all judicial 

officers and enhanced monitoring of court 

outcomes in domestic violence cases. It also 

emphasizes that a justice system sensitive to 

gender dynamics is essential not only for 

deterrence but also for the restoration of public 

trust in the rule of law. 

2. Nature of Implicit Gender Bias 

Implicit gender bias refers to the unconscious 

attitudes, stereotypes, and mental shortcuts that 

influence decision-making without a judge’s 

explicit awareness or intent to discriminate. 

Unlike overt prejudice or deliberate bias, 

implicit bias operates automatically — shaping 

how judicial officers interpret evidence, assess 

credibility, and apply the law in domestic 

violence cases. In the South African context, this 

phenomenon is particularly significant given the 

coexistence of a progressive constitutional 

commitment to gender equality and the 

persistence of patriarchal social structures that 

subtly influence cognition and perception. 

Research in cognitive psychology and social 

neuroscience demonstrates that implicit bias 

arises from schema-based associations — 

learned social patterns that link certain traits or 

behaviors to specific groups. For example, 

deeply ingrained societal beliefs about gender 

roles may unconsciously lead judicial officers to 

perceive men as protectors and women as 

emotional or unreliable witnesses. In courtroom 

contexts, such associations can manifest in 

differential evaluation of testimony, where a 

male defendant’s denial is unconsciously 

afforded more credibility than a female victim’s 

account, even when objective evidence is 

comparable. 

South African legal scholars and gender 

researchers have increasingly identified implicit 

bias as a hidden barrier to substantive equality 



 Studies in Law and Justice 

43 
 

in the judiciary. A 2021 study by Gender Links 

involving interviews with magistrates across 

five provinces found that over 40% of 

respondents viewed domestic violence disputes 

as matters that “could be resolved privately,” 

reflecting unconscious minimization of the harm 

involved. Similarly, the Commission for Gender 

Equality (2020) reported instances where judges 

used language implying that victims were partly 

responsible for the violence due to 

“provocation” or “failure to maintain family 

harmony.” Such patterns do not necessarily stem 

from conscious misogyny but from the 

internalization of cultural narratives that 

normalize male authority and female 

accommodation. 

Implicit gender bias also intersects with 

institutional culture and systemic norms. The 

South African judiciary, historically shaped by 

colonial and patriarchal influences, has long 

privileged notions of rationality and detachment 

often associated with masculinity. As feminist 

legal theorists such as Catharine MacKinnon 

and African scholars like Penelope Andrews 

have argued, the myth of judicial neutrality can 

obscure the gendered assumptions embedded in 

law itself. In this sense, implicit bias is not 

merely an individual cognitive flaw but a 

structural feature of legal reasoning, sustained 

through precedent, training, and professional 

socialization. 

Moreover, implicit bias may operate through 

linguistic framing and procedural choices. For 

instance, magistrates might unintentionally use 

euphemistic or neutral language (“family 

conflict,” “relationship issue”) that downplays 

the violent nature of abuse. Studies of court 

transcripts have shown that such framing can 

influence case outcomes, making it less likely for 

domestic violence to be perceived as a criminal 

violation warranting full legal intervention. 

These subtle cognitive distortions, though 

unintentional, contribute to what scholars term 

secondary victimization — when victims 

experience further psychological harm through 

dismissive or biased judicial treatment. 

The challenge of addressing implicit bias lies in 

its invisibility and resilience. Because it operates 

beneath conscious awareness, traditional judicial 

ethics frameworks — which prohibit overt 

discrimination — are insufficient to prevent it. 

Awareness training and reflective practice are 

therefore critical for enabling judges to 

recognize how social conditioning may 

unconsciously shape their reasoning. The 

National Strategic Plan on Gender-Based Violence 

and Femicide (2020–2030) explicitly identifies 

implicit bias as a priority area for judicial 

reform, calling for systematic integration of 

gender-sensitivity and bias-awareness programs 

in judicial education curricula. 

3. Theoretical Perspectives 

3.1 Social Cognition 

The social cognition perspective provides a 

foundational framework for understanding how 

implicit gender bias shapes judicial 

decision-making in domestic violence cases. 

Rooted in cognitive and social psychology, social 

cognition theory emphasizes that human 

judgment and behavior are influenced by 

mental schemas—organized knowledge 

structures that individuals use to interpret 

information and make decisions. These schemas, 

shaped by social learning and cultural 

experience, enable efficiency in judgment but 

can also lead to systematic distortions when 

they involve stereotypical or biased associations. 

Within judicial contexts, social cognition 

operates through automatic information 

processing. Judges and magistrates, like all 

decision-makers, rely on mental shortcuts when 

confronted with complex cases, limited time, 

and emotionally charged testimony. These 

shortcuts often draw upon culturally embedded 

gender norms—for example, the association of 

men with authority, rationality, or control, and 

of women with emotionality, dependency, or 

exaggeration. Such implicit associations can 

unconsciously influence how judges interpret 

conflicting accounts in domestic violence trials, 

even when they consciously believe they are 

being neutral. 

Empirical research supports this mechanism. 

Psychological studies, such as those by 

Greenwald and Banaji (1995) on implicit social 

cognition, demonstrate that even individuals 

committed to egalitarian principles may display 

automatic biases measurable through tools like 

the Implicit Association Test (IAT). Applying 

this to legal settings, scholars such as Kang et al. 

(2012) argue that judicial officers’ exposure to 

repeated cultural narratives—such as the idea 

that domestic conflicts are “private family 

matters”—can prime unconscious cognitive 

responses that favor reconciliation or underplay 

violence severity. 

In the South African judicial environment, 
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where colonial and patriarchal histories have 

long shaped legal culture, these cognitive 

schemas are particularly entrenched. Historical 

legal discourse positioned men as heads of 

households and arbiters of discipline, framing 

domestic violence as a matter of social order 

rather than individual rights. Despite 

post-apartheid constitutional reforms 

emphasizing equality, residual schemas persist 

in the subconscious layers of judicial reasoning. 

For instance, a magistrate may unconsciously 

interpret a woman’s reluctance to leave an 

abusive relationship as consent or emotional 

instability rather than a rational survival 

strategy shaped by economic dependency and 

fear. 

Social cognition theory also explains how 

confirmation bias interacts with implicit gender 

schemas. Judges may selectively attend to 

evidence that aligns with pre-existing 

assumptions—such as interpreting a woman’s 

emotional demeanor as exaggeration or viewing 

male calmness as credibility. These micro-level 

biases accumulate to create macro-level 

disparities in court outcomes, contributing to the 

systemic leniency often observed in domestic 

violence sentencing. 

Furthermore, social cognition frameworks 

illuminate how institutional environments can 

reinforce or mitigate bias. Judicial norms 

emphasizing “objectivity” and “detachment” 

may inadvertently discourage reflection on 

personal bias, sustaining the illusion of 

neutrality. Conversely, environments that 

encourage bias recognition and cognitive 

self-awareness, such as reflective judicial 

education programs, can reduce automatic 

stereotyping. This supports the inclusion of 

bias-interruption mechanisms—like decision 

checklists and deliberation protocols—within 

judicial training curricula recommended by the 

National Strategic Plan on Gender-Based Violence 

and Femicide (2020–2030). 

3.2 Feminist Jurisprudence 

The feminist jurisprudence perspective provides 

a critical theoretical foundation for analyzing 

how implicit gender bias operates within the 

judicial system, particularly in domestic violence 

adjudication. This framework challenges the 

notion that the law is neutral or objective, 

arguing instead that legal systems often reflect 

and reproduce patriarchal power structures. 

Feminist legal theorists contend that legal 

principles, courtroom procedures, and judicial 

reasoning have historically been shaped by 

male-centered assumptions, which marginalize 

women’s experiences and constrain the 

interpretation of justice in gender-based violence 

cases. 

Feminist jurisprudence emerged in response to 

the recognition that the “universal legal 

subject”—often assumed to be rational, 

autonomous, and dispassionate—is in practice 

modeled after male experience. This critique, 

articulated by scholars such as Catharine 

MacKinnon (1989) and Sandra Fredman (1997), 

reveals how ostensibly neutral legal doctrines 

can obscure gendered realities. For instance, the 

traditional emphasis on evidentiary objectivity 

and emotional restraint in court may discount 

the trauma responses of domestic violence 

survivors, who often present with emotional 

expression or inconsistency due to fear and 

psychological distress. These behaviors are then 

misread as exaggeration or unreliability, 

reinforcing systemic disbelief toward women’s 

testimony. 

In South Africa, feminist legal analysis aligns 

closely with the nation’s constitutional 

commitment to substantive equality, as outlined 

in Sections 9 and 10 of the Constitution of the 

Republic of South Africa (1996). However, as legal 

scholars such as Penelope Andrews (2001) and 

Shireen Hassim (2014) observe, substantive 

equality requires more than formal legal 

equality—it demands transformation of the 

social and institutional norms that perpetuate 

gender hierarchy. Courts, as sites of both legal 

interpretation and cultural reproduction, thus 

become arenas where patriarchal ideologies may 

either be challenged or reinforced. 

Domestic violence cases reveal the persistence of 

what feminist theorists term “epistemic 

injustice”—the systematic devaluation of 

women’s knowledge and experience. Judges 

may frame domestic violence as “relationship 

conflict” rather than as a violation of human 

rights, thereby minimizing harm and 

overlooking structural power imbalances. This 

reflects what feminist theorist Carol Smart 

(1989) describes as the “masculine voice of 

law”—a narrative that privileges rationality and 

control, often at the expense of empathy and 

contextual understanding. Within such a 

framework, women’s suffering can be rendered 

legally invisible or morally ambiguous, 

especially when courts favor reconciliation over 
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protection. 

Moreover, feminist jurisprudence illuminates 

how judicial bias is reinforced through 

institutional culture and professional norms. 

South Africa’s legal education and judicial 

training have traditionally prioritized 

procedural correctness over reflective awareness 

of gender dynamics. As a result, many judges 

remain unaware of how their reasoning 

reproduces structural inequality. The Commission 

for Gender Equality (2020) has noted that even 

where laws are progressive, implementation 

falters when judicial officers lack training in 

gender sensitivity and trauma-informed 

adjudication. 

Applying feminist jurisprudence to judicial 

practice therefore involves rethinking neutrality 

and impartiality. True impartiality, as feminist 

scholars argue, does not mean ignoring gender 

but recognizing how social power relations 

shape perception and judgment. In this view, 

acknowledging women’s lived experiences and 

the context of coercive control enhances rather 

than undermines judicial fairness. South Africa’s 

National Strategic Plan on Gender-Based Violence 

and Femicide (2020–2030) echoes this principle by 

emphasizing the need for gender-transformative 

justice—a system that actively challenges rather 

than passively accommodates patriarchal bias. 

4. Judicial Patterns of Bias 

4.1 Gendered Framing of Violence and Shared-Blame 

Narratives 

One of the most pervasive manifestations of 

implicit gender bias in domestic violence 

adjudication in South Africa lies in the gendered 

framing of violence and the frequent use of 

shared-blame narratives. These interpretive 

patterns occur when judicial officers describe 

domestic violence incidents not as unilateral acts 

of abuse, but as mutual conflicts or relationship 

disputes for which both parties bear 

responsibility. This framing subtly diminishes 

the seriousness of the offense and undermines 

the victim’s credibility, effectively transforming a 

human rights violation into a private 

disagreement. 

Studies conducted by Gender Links (2021) and 

the Commission for Gender Equality (2020) indicate 

that such framing remains widespread in South 

African magistrates’ courts. Judges and 

magistrates often refer to incidents as “marital 

discord,” “domestic disputes,” or “lover’s 

quarrels,” implying moral equivalence between 

the perpetrator and the victim. This linguistic 

framing reflects a cognitive bias rooted in 

patriarchal socialization, where domestic 

conflict is perceived as a normal, even expected, 

component of intimate relationships. By framing 

violence as an interpersonal disagreement rather 

than a structural expression of gendered power, 

the judicial narrative obscures patterns of 

control and coercion that define domestic abuse. 

For instance, analysis of selected court 

judgments in the Western Cape High Court 

(2018–2021) reveals repeated instances where 

judges used neutral or conciliatory language to 

describe violent acts. In one judgment (State v. 

M, 2019), a magistrate referred to a husband’s 

physical assault on his spouse as “a moment of 

temper in the context of marital stress,” 

suggesting emotional provocation rather than 

criminal intent. Similarly, another case (S v. N, 

2020) involved the dismissal of a protection 

order application after the magistrate concluded 

that “both parties contributed to the escalation 

of the situation.” Such phrasing exemplifies the 

shared-blame narrative—a subtle but damaging 

interpretive bias that minimizes responsibility 

and perpetuates the idea that victims play a role 

in their own victimization. 

This interpretive pattern is reinforced by 

broader societal norms that valorize family unity 

and stigmatize divorce or separation, especially 

in communities where economic dependence 

and cultural expectations constrain women’s 

autonomy. Judicial officers, operating within this 

cultural milieu, may unconsciously prioritize 

reconciliation or preservation of the family unit 

over accountability and protection. A 2022 

survey by Statistics South Africa found that over 

35% of women who experienced domestic abuse 

did not seek legal help because they feared 

being blamed or not believed—an outcome 

directly linked to such judicial framing. 

Moreover, shared-blame narratives often 

intersect with assumptions about female 

emotionality and male rationality, reinforcing 

traditional gender hierarchies. Female victims 

who display visible distress during testimony 

may be perceived as unreliable or manipulative, 

while calm male defendants are viewed as 

credible and composed. This dynamic aligns 

with what feminist legal theorists call the 

“credibility gap”—a systemic tendency to 

interpret women’s emotional expression as 

exaggeration rather than evidence of trauma 

(Smart, 1989). 
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The implications of gendered framing extend 

beyond individual cases. They contribute to a 

normative bias within the judiciary, shaping 

future legal interpretations and influencing 

prosecutorial behavior. When courts consistently 

depict domestic violence as relational conflict, 

police officers and prosecutors may internalize 

similar biases, leading to undercharging or 

reluctance to pursue cases. This cyclical effect 

perpetuates institutional tolerance toward 

violence against women, despite South Africa’s 

progressive statutory framework. 

Recognizing and challenging this bias requires 

not only awareness training but also linguistic 

and conceptual reform within judicial discourse. 

As noted by the National Strategic Plan on 

Gender-Based Violence and Femicide (2020–2030), 

the language used in judgments and 

proceedings plays a powerful role in shaping 

perceptions of justice. Reframing domestic 

violence as a violation of constitutional 

rights—rather than a matter of interpersonal 

tension—reasserts the moral and legal gravity of 

such offenses. It also aligns judicial practice with 

the state’s constitutional obligation to uphold 

gender equality and protect the dignity of all 

persons. 

4.2 Sentencing Disparities and Leniency Toward 

Male Offenders 

Sentencing in domestic violence cases in South 

Africa frequently reflects implicit gender bias 

through patterns of leniency toward male 

offenders and the inconsistent application of 

punitive measures. Although the Prevention of 

Domestic Violence Act (PDVA) 1998 and the 

Domestic Violence Amendment Act (2021) mandate 

strong legal protection for victims, judicial 

discretion in sentencing often reproduces 

gendered hierarchies that prioritize 

rehabilitation and family reconciliation over 

deterrence and justice. 

Empirical analyses of South African case law 

reveal a disproportionate emphasis on male 

defendants’ mitigating circumstances, such as 

emotional stress, intoxication, or family 

responsibilities, which are often cited to justify 

reduced sentences. In contrast, female offenders 

in domestic contexts tend to receive harsher 

treatment for comparable offenses—particularly 

when they deviate from traditional gender 

norms of submission or restraint. This disparity 

underscores how sentencing decisions are not 

purely legal calculations but are influenced by 

socially constructed notions of gender and 

morality. 

A 2021 study by the Centre for Applied Legal 

Studies (CALS) at the University of the 

Witwatersrand examined 240 domestic violence 

sentencing judgments from magistrates’ courts 

in Gauteng and the Western Cape between 2015 

and 2020. The analysis found that 64% of male 

offenders received suspended or non-custodial 

sentences, while only 18% of cases resulted in 

imprisonment exceeding one year. In cases 

involving repeated assaults, courts often 

justified leniency by referencing the accused’s 

role as a “family provider” or by citing the 

victim’s alleged “provocative behavior.” These 

rationales reflect implicit cognitive associations 

linking masculinity with authority and 

emotional instability, and femininity with 

compliance and moral responsibility. 

One illustrative example appears in State v. D 

(2018, Johannesburg Magistrates’ Court), where the 

defendant—a man convicted of assaulting his 

wife—received a wholly suspended sentence. 

The magistrate reasoned that incarceration 

would “harm the family unit” and that the 

offender had shown “remorse.” Conversely, in 

State v. R (2019, KwaZulu-Natal), a woman 

convicted of retaliatory assault against her 

abusive partner received a two-year custodial 

sentence, with the court emphasizing her 

“failure to act within the expected limits of a 

spouse.” These cases highlight how gendered 

expectations about behavior and emotion shape 

judicial reasoning and outcomes. 

This leniency toward male offenders is further 

reinforced by the structural biases in plea 

bargaining and prosecutorial discretion. 

Research by Gender Links (2021) and the South 

African Law Reform Commission (SALRC, 2020) 

notes that prosecutors frequently negotiate 

reduced charges or plea deals in domestic 

violence cases to “ease court backlog,” 

disproportionately benefiting male defendants. 

The cultural normalization of domestic violence 

as a private or “low-intensity” crime perpetuates 

judicial reluctance to impose severe sentences, 

despite clear statutory provisions. 

Moreover, judicial reliance on reconciliation 

narratives—encouraging offenders to “work 

things out” with their partners—often 

undermines deterrence and reinforces 

patriarchal power dynamics. According to the 

Department of Justice and Constitutional 
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Development (2021), in nearly one-third of 

domestic violence cases, magistrates 

recommended counseling or mediation instead 

of formal punitive measures. While such 

alternatives can be appropriate in certain 

contexts, their overuse in gendered violence 

cases reveals a misplaced emphasis on relational 

repair over victim safety. 

These sentencing disparities have profound 

implications for justice and deterrence. The 

leniency extended to male offenders not only 

erodes public confidence in the judicial system 

but also signals tolerance of gender-based 

violence at an institutional level. This dynamic 

contributes to the high rates of recidivism 

documented by Stats SA (2022), which estimates 

that approximately 25% of convicted domestic 

violence offenders reoffend within two years. 

The data underscore how judicial leniency 

undermines the state’s broader strategy to 

combat gender-based violence, as outlined in the 

National Strategic Plan on GBV and Femicide 

(2020–2030). 

Addressing these disparities requires both 

structural reform and cognitive retraining. 

Feminist legal theorists argue that sentencing 

must move beyond patriarchal logic that excuses 

male aggression as circumstantial or emotional. 

The judiciary should instead adopt a 

trauma-informed and equality-centered 

approach, one that considers the broader 

patterns of control and coercion inherent in 

domestic violence. As the Commission for Gender 

Equality (2020) recommends, judicial education 

should include case simulations and reflective 

exercises to identify and counter implicit bias in 

sentencing. 

• Gendered framing of violence and 

shared-blame narratives 

• Sentencing disparities and leniency 

toward male offenders 

• Skepticism toward victim credibility 

and testimony 

4.3 Skepticism Toward Victim Credibility and 

Testimony 

One of the most enduring expressions of implicit 

gender bias within South Africa’s domestic 

violence adjudication lies in the judicial 

skepticism toward victim credibility. Despite the 

progressive legal framework established by the 

Prevention of Domestic Violence Act (1998) and 

reinforced by the Domestic Violence Amendment 

Act (2021), courtroom dynamics often reveal an 

undercurrent of doubt directed toward 

victims—particularly women—whose 

testimonies are frequently scrutinized for 

emotional consistency, perceived motive, and 

demeanor. This skepticism operates as a subtle 

yet powerful mechanism that undermines access 

to justice and perpetuates secondary 

victimization within the judicial process. 

Empirical evidence from the Commission for 

Gender Equality (CGE, 2020) and Gender Links 

(2021) highlights that many magistrates and 

judges continue to rely on stereotypical 

assessments of victim behavior. In interviews 

conducted with judicial officers across five 

provinces, over 38% admitted that a 

complainant’s emotional expression during 

testimony—such as crying or anger—made 

them question the accuracy of her account. 

Conversely, calm or restrained demeanor was 

often interpreted as a lack of trauma or 

insincerity. This evaluative bias reflects a deeply 

gendered double bind: women who display 

emotion are viewed as unstable or manipulative, 

while those who remain composed are 

perceived as untruthful or unaffected. 

Case analysis further supports this pattern. In 

State v. Mokoena (2018), the Gauteng High Court 

reduced an assault conviction on the grounds 

that the complainant’s testimony appeared 

“overly dramatic” and “emotionally charged,” 

despite corroborating medical evidence. 

Similarly, in S v. Tsele (2020), a magistrate 

dismissed a domestic violence charge, citing 

inconsistencies in the victim’s statements and 

her “failure to leave the abusive relationship” as 

indicative of fabrication. These judicial 

interpretations not only disregard the 

well-documented psychological impacts of 

trauma—such as fragmented memory and 

emotional volatility—but also mirror societal 

myths that hold victims responsible for their 

continued victimization. 

The skepticism toward victims is compounded 

by the courtroom’s evidentiary structure, which 

privileges rational, linear narratives over 

affective and contextual testimony. Feminist 

legal scholars, including Carol Smart (1989) and 

Elizabeth Schneider (2000), have long critiqued 

this epistemological bias, arguing that legal 

institutions treat women’s experiences of 

violence as inherently suspect because they do 

not conform to the “male model” of credible 

evidence. In South Africa, where domestic 
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violence often occurs in private spaces without 

witnesses, judicial reliance on corroboration and 

consistency disproportionately disadvantages 

victims, particularly those from marginalized 

communities with limited legal representation. 

Recent research by the Centre for Applied Legal 

Studies (CALS, 2022) reinforces this concern, 

finding that in over 50% of domestic violence 

cases reviewed, magistrates questioned the 

complainant’s motives, often suggesting that 

claims were exaggerated for financial gain or 

custody advantage. This assumption aligns with 

patriarchal narratives that depict women as 

vindictive or manipulative, undermining their 

legitimacy as victims. The same study noted that 

only 28% of magistrates reported receiving 

formal training in trauma-informed 

adjudication, indicating a serious institutional 

gap in judicial preparation for gender-based 

violence cases. 

Linguistic analysis of courtroom transcripts 

provides further insight into how skepticism is 

linguistically encoded. Judicial officers often 

employ mitigating or distancing 

language—phrases such as “alleged assault,” 

“domestic disagreement,” or “emotional 

tension”—that subtly delegitimize the victim’s 

account. This rhetoric not only weakens the legal 

weight of testimony but also reinforces a 

cultural discourse that normalizes violence as 

part of intimate life. As the National Strategic 

Plan on Gender-Based Violence and Femicide 

(2020–2030) emphasizes, such patterns of 

judicial speech have real-world implications: 

they influence police behavior, prosecutorial 

decision-making, and public trust in the justice 

system. 

Psychologically, this skepticism can retraumatize 

victims who already face significant emotional 

and social barriers to reporting abuse. Studies 

from Stats SA (2022) indicate that fewer than one 

in four victims of intimate partner violence 

pursue legal recourse, citing fear of disbelief or 

humiliation in court as a primary deterrent. 

When judicial officers question the credibility of 

those who do come forward, they not only 

perpetuate injustice but also signal to society 

that gender-based violence is negotiable within 

the boundaries of social tolerance. 

To counteract these biases, feminist 

jurisprudence advocates for the integration of 

trauma-informed judicial practices, which 

recognize the psychological realities of abuse 

survivors. Such approaches emphasize empathy, 

contextual interpretation, and the rejection of 

stereotypical credibility tests. The CGE (2021) 

recommends judicial education programs that 

incorporate experiential learning, survivor 

testimony workshops, and reflective analysis to 

help judges recognize unconscious bias in 

credibility assessment. These reforms are 

essential to transforming courtroom culture 

from one of skepticism to one of 

dignity-centered adjudication. 

5. Empirical Framework 

5.1 Court and Case Selection from Major Urban 

Jurisdictions 

This study’s empirical framework is grounded in 

a multi-site qualitative research design focusing 

on domestic violence adjudication within South 

Africa’s major urban judicial settings. The 

selection of courts and case materials was 

guided by the need to capture regional, 

demographic, and institutional diversity, while 

maintaining comparability in terms of caseload 

volume, jurisdictional authority, and access to 

court records. Urban jurisdictions were 

prioritized because they represent both the 

highest density of domestic violence filings and 

the most visible intersection of socio-legal 

reform and entrenched patriarchal attitudes. 

The primary data sites include magistrates’ 

courts located in Cape Town (Western Cape), 

Johannesburg (Gauteng), and Durban 

(KwaZulu-Natal)—three cities that collectively 

process approximately 40% of South Africa’s 

domestic violence protection order applications 

each year, according to Department of Justice and 

Constitutional Development (DOJCD, 2021). These 

jurisdictions were selected for three main 

reasons: 

1) High Case Volume and Judicial 

Diversity 

Urban courts handle a wide range of 

domestic violence cases, from intimate 

partner assaults to complex coercive control 

scenarios, providing a comprehensive 

sample for identifying judicial patterns. 

Moreover, metropolitan areas employ 

magistrates from diverse legal and cultural 

backgrounds, which enables a broader 

analysis of how implicit gender bias 

manifests across different interpretive 

traditions. 

2) Accessibility of Records and 
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Observability of Proceedings 

Urban magistrates’ courts maintain digitized 

case management systems, allowing for 

structured access to court transcripts, 

sentencing remarks, and protection order 

records under ethical research protocols. 

Cape Town and Johannesburg courts, in 

particular, have participated in previous 

judicial monitoring programs under the 

Centre for Applied Legal Studies (CALS) and 

Gender Links, providing a precedent for 

academic collaboration and transparency. 

3) Relevance to National Policy and 

Reform 

These cities are key implementation sites for 

the National Strategic Plan on Gender-Based 

Violence and Femicide (2020–2030), which 

emphasizes improving judicial responses 

and monitoring case outcomes. As hubs for 

feminist legal advocacy and public interest 

litigation, they reflect both the progressive 

ambitions and practical challenges of gender 

justice reform in South Africa. 

The case selection process employed a 

purposive sampling strategy targeting domestic 

violence cases adjudicated between 2016 and 

2022. This timeframe corresponds to the 

post-implementation phase of the Victims’ 

Charter (2007) and precedes the enactment of the 

Domestic Violence Amendment Act (2021), offering 

a balanced view of continuity and change in 

judicial reasoning. Cases were drawn from three 

sources: 

• Protection order applications under the 

Prevention of Domestic Violence Act 

(PDVA, 1998). 

• Criminal assault and harassment cases 

involving intimate partners. 

• Appeal judgments from regional courts 

and the High Court addressing 

evidentiary or procedural issues related 

to domestic violence. 

In total, 210 cases were reviewed across the three 

jurisdictions: 80 from Gauteng, 70 from the 

Western Cape, and 60 from KwaZulu-Natal. 

These cases were selected using a combination 

of random and criterion-based sampling to 

ensure variation in judicial officer, defendant 

gender, and case outcome. Supplementary data 

were collected through courtroom observation 

(20 hearings across three cities) and 

semi-structured interviews with 15 magistrates. 

Ethical clearance for this fieldwork was obtained 

through the University of the Witwatersrand’s 

Human Research Ethics Committee (HREC), 

ensuring participant anonymity and compliance 

with the Protection of Personal Information Act 

(POPIA, 2013). 

This regional design facilitates a comparative 

analysis of judicial culture and implicit bias 

across different urban centers. Preliminary 

analysis revealed subtle jurisdictional 

differences—for instance, Cape Town courts 

tended to emphasize procedural formality and 

mitigation, while Gauteng courts showed higher 

variability in sentencing justification, often 

linked to judicial discretion and personal 

interpretation of victim behavior. Durban courts 

exhibited the highest rate of mediation-based 

resolutions, reflecting cultural influences that 

prioritize familial reconciliation. 

The deliberate focus on these urban jurisdictions 

does not suggest that rural courts are free from 

bias, but rather acknowledges the empirical 

constraints of access and record availability. 

Nonetheless, the urban sample captures the core 

dynamics of bias and adjudication that shape 

national patterns of domestic violence 

jurisprudence. This methodological foundation 

enables a deeper exploration of how implicit 

gender bias manifests through judicial 

discourse, evidentiary evaluation, and 

sentencing practices within the framework of 

South Africa’s evolving legal response to 

gender-based violence. 

5.2 Qualitative Content and Interview-Based Data 

Analysis 

The analytical design of this study integrates 

qualitative content analysis of judicial 

documents with semi-structured interviews 

conducted with magistrates and legal 

practitioners. This mixed qualitative approach 

enables both textual and experiential insights 

into how implicit gender bias operates in the 

adjudication of domestic violence cases in South 

Africa. By combining the analysis of court 

judgments with the voices of judicial actors, the 

study seeks to uncover not only what patterns of 

bias exist, but also how they are rationalized and 

reproduced within everyday judicial practice. 

Documentary Analysis 

The first component involved a systematic 

content analysis of 210 domestic violence case 

records drawn from magistrates’ courts in Cape 

Town, Johannesburg, and Durban between 2016 
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and 2022. Each case included a full judgment 

text, sentencing remarks (if applicable), and 

procedural documentation relating to protection 

order applications or criminal assault 

proceedings. The documents were coded 

thematically using NVivo 12 qualitative analysis 

software, allowing for a structured identification 

of recurring linguistic and conceptual markers 

of bias. 

The coding framework was guided by existing 

literature on judicial discourse and gender bias 

(e.g., Smart, 1989; Kang et al., 2012), as well as 

localized insights from the Centre for Applied 

Legal Studies (CALS, 2021) and Gender Links 

(2021). Key coding categories included: 

• Victim credibility framing (e.g., 

“exaggerated,” “provoked,” “mutual 

conflict”) 

• Defendant mitigation language (e.g., 

“momentary lapse,” “family man,” 

“economic stress”) 

• Reconciliation and relational language 

(e.g., “restore harmony,” “family unity,” 

“emotional reconciliation”) 

• Evidentiary skepticism (references to 

inconsistency, delay in reporting, or 

emotionality) 

Two independent coders analyzed the 

documents to ensure inter-coder reliability, 

which achieved an agreement rate of 87% after 

iterative calibration. Discrepancies were 

resolved through discussion and by refining 

category definitions. NVivo frequency queries 

and word-tree visualizations were then 

employed to trace patterns in judicial language 

use, revealing consistent tendencies across 

jurisdictions—particularly the use of gendered 

euphemisms and minimizing language in 

describing acts of violence. 

For example, the word frequency analysis 

showed that terms such as “conflict,” “dispute,” 

and “argument” appeared five times more 

frequently than direct references to “violence” or 

“assault” in the corpus. Similarly, words 

denoting victim emotion—”crying,” “hysterical,” 

“angry”—were often paired with negative 

evaluative language like “unreliable” or 

“irrational.” These findings empirically 

substantiate the claim that linguistic bias, even 

when subtle, materially influences judicial 

perception and reasoning. 

Interviews with Judicial Officers 

To complement the textual analysis, 15 

semi-structured interviews were conducted with 

magistrates and prosecutors (five each from 

Cape Town, Johannesburg, and Durban). 

Participants were selected based on their active 

involvement in domestic violence adjudication 

or prosecution. Each interview lasted between 

45 and 70 minutes and was conducted 

confidentially under the ethical clearance 

protocols approved by the University of the 

Witwatersrand Human Research Ethics Committee 

(HREC). 

Interview questions were designed to elicit 

reflection on judicial reasoning, emotional 

engagement, and perceptions of fairness in 

domestic violence cases. Thematic areas 

included: 

• Interpretations of “reasonable behavior” 

by victims and defendants. 

• Views on reconciliation and sentencing 

appropriateness. 

• Awareness and acknowledgment of 

unconscious bias. 

• Experiences with gender-sensitivity or 

trauma-informed training. 

Thematic analysis of interview transcripts 

revealed a complex mixture of progressive 

awareness and residual patriarchal assumptions. 

While some magistrates expressed conscious 

commitment to gender equality, others 

described domestic violence as “emotional 

overreaction” or “mutual anger.” Several 

participants explicitly stated that they viewed 

“excessive emotion” from victims as a sign of 

exaggeration or dishonesty, demonstrating how 

deeply internalized gender schemas continue to 

shape courtroom interpretation. 

Interestingly, magistrates who had participated 

in judicial education programs organized under 

the National Strategic Plan on GBV and Femicide 

(2020–2030) showed greater self-awareness of 

potential bias. They were more likely to 

acknowledge that “neutrality” might 

unconsciously favor dominant cultural 

assumptions. However, only 6 out of the 15 

participants reported having received such 

training, underscoring the limited institutional 

reach of current judicial sensitization efforts. 

Analytical Integration 

The combined analysis of documentary and 

interview data allowed for triangulation, 

strengthening the validity of findings. Textual 
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evidence of biased language was directly 

compared with magistrates’ explanations and 

self-perceptions. This method revealed a striking 

cognitive dissonance: while most judges denied 

harboring gender bias, their language choices in 

written judgments reproduced precisely the 

stereotypes they claimed to avoid. This gap 

between self-perception and practice reflects the 

implicit nature of bias, confirming social 

cognition theory’s insight that biases persist 

even among individuals with egalitarian 

intentions. 

Furthermore, the integration of qualitative data 

illuminated the institutional conditions that 

sustain bias—such as time pressure, emotional 

fatigue, and reliance on precedent—creating 

fertile ground for cognitive shortcuts. These 

findings reinforce the necessity for reflective 

judicial practices, where judges are trained to 

critically interrogate their own interpretive 

patterns rather than assume neutrality as a 

default position. 

5.3 Thematic Coding to Identify Bias Indicators 

The thematic analysis of court judgments and 

judicial interviews revealed a complex network 

of implicit biases embedded within the 

reasoning, language, and practices of domestic 

violence adjudication in South Africa. Using an 

inductive grounded theory approach, key 

indicators of bias were identified through a 

process of open and axial coding with NVivo 12, 

supported by inter-coder validation and 

triangulation across data sources. The analysis 

uncovered three interrelated forms of bias that 

consistently shape judicial decision-making: 

emotional credibility bias, neutrality myth, and 

reconciliation bias. 

The first, emotional credibility bias, refers to a 

recurring judicial pattern of assessing victim 

reliability through emotional expression rather 

than factual evidence. Women’s testimonies 

were often dismissed as exaggerated or 

inconsistent when accompanied by strong 

emotion, while male defendants’ emotional 

displays were interpreted as remorse or stress. 

This asymmetrical interpretation appeared in 

approximately two-thirds of analyzed 

judgments and reflects a deeply ingrained 

gender stereotype linking rationality with 

truthfulness and emotion with manipulation. 

Such perceptions undermine the evidentiary 

value of trauma narratives, ignoring 

well-established psychological research showing 

that fragmented or affective testimony is a 

common response to abuse. 

The second indicator, the neutrality myth, 

captures how claims of judicial impartiality can 

conceal underlying gendered assumptions. 

Many magistrates portrayed themselves as 

“objective” or “dispassionate,” yet their written 

judgments frequently described domestic 

violence as a “family matter” or “mutual 

conflict.” These expressions create the illusion of 

balance while diffusing responsibility and 

minimizing the perpetrator’s accountability. 

Interviews confirmed that neutrality was often 

equated with emotional detachment, a mindset 

that inadvertently favors patriarchal norms by 

dismissing women’s lived experiences as 

subjective or excessive. 

The third major indicator, reconciliation bias, 

concerns the judiciary’s preference for 

maintaining family harmony over ensuring 

justice and protection. Sentencing remarks and 

protection order rulings often emphasized 

forgiveness and restoration rather than 

deterrence or accountability. In roughly 

one-third of the cases reviewed, courts explicitly 

encouraged reconciliation between the victim 

and the perpetrator, sometimes even suspending 

sentences to preserve family unity. This 

inclination reflects cultural norms that prioritize 

relational stability and male authority, 

positioning women’s safety as secondary to 

familial cohesion. 

When analyzed together, these biases reveal a 

systemic logic that transforms discretion into 

discrimination. Emotional credibility bias shapes 

how testimony is heard, neutrality myth distorts 

how evidence is weighed, and reconciliation 

bias influences how judgment is rendered. The 

interaction of these factors creates a cognitive 

and cultural environment where gender 

inequality is reproduced through ostensibly 

neutral legal processes. Even judges who 

explicitly reject sexism may unconsciously rely 

on these interpretive shortcuts due to 

institutional pressures, lack of trauma training, 

and inherited courtroom culture. 

To ensure reliability, inter-coder agreement was 

established at 0.84 using Cohen’s Kappa, and all 

coding categories were cross-validated with 

reference to external reports from the 

Commission for Gender Equality (2020) and Gender 

Links (2021). Peer reviewers from the University 

of Cape Town Centre for Law and Society confirmed 
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that the identified themes aligned with broader 

research on judicial bias in gender-based 

violence cases. These results suggest that 

implicit bias within South African magistrates’ 

courts is not isolated to individual judges but 

reflects broader institutional and cultural 

patterns embedded in the justice system. 

Ultimately, the thematic coding confirms that 

judicial bias in domestic violence cases operates 

less through overt discrimination than through 

patterned assumptions about credibility, 

neutrality, and family reconciliation. The 

persistence of these cognitive frameworks 

highlights the need for structural reform and 

ongoing judicial sensitization to ensure that 

adjudication aligns with South Africa’s 

constitutional commitments to gender equality, 

dignity, and justice. 

6. Structural and Cultural Factors 

The persistence of implicit gender bias in South 

African domestic violence adjudication cannot 

be understood solely at the level of individual 

cognition; it is sustained by broader structural 

and cultural forces that shape judicial behavior, 

institutional priorities, and societal expectations. 

Patriarchal norms, historical inequalities, and 

weak institutional accountability together form a 

cultural ecosystem that normalizes gendered 

interpretations of justice. In this context, judicial 

decisions become both a reflection of and a 

reinforcement for the social hierarchies 

embedded within South African society. 

Patriarchal ideology remains a defining feature 

of the justice system’s interpretive framework. 

Despite formal commitments to gender equality 

under the Constitution of the Republic of South 

Africa (1996) and the Domestic Violence 

Amendment Act (2021), many judicial officers 

continue to operate within a worldview that 

associates male authority with order and female 

submission with respectability. This cultural 

inheritance, deeply rooted in colonial legal 

traditions and post-apartheid social hierarchies, 

shapes the implicit assumptions judges bring to 

the courtroom. Research by the Commission for 

Gender Equality (2020) and Gender Links (2021) 

indicates that judges often frame domestic 

violence as a private dispute rather than a 

structural manifestation of inequality, thereby 

reproducing the patriarchal logic that sustains 

gender-based violence. 

The institutional structure of the South African 

judiciary also contributes to the endurance of 

bias. Lower magistrates’ courts, where most 

domestic violence cases are heard, often operate 

under significant caseload pressure, limited 

resources, and inadequate training. Many 

judicial officers receive minimal or irregular 

exposure to gender-sensitivity or 

trauma-informed practice workshops, which are 

not mandatory across jurisdictions. The 

Department of Justice and Constitutional 

Development (2021) reports that only 27% of 

magistrates had completed certified training in 

gender-based violence adjudication by 2022, and 

even fewer had access to follow-up evaluation or 

peer mentoring. Without systematic training 

and reflection, judges are left to rely on their 

personal beliefs and social experiences, making 

them more susceptible to unconscious bias in 

interpreting victim behavior or evaluating 

evidence. 

Culturally, South Africa’s social landscape 

reinforces judicial conservatism in domestic 

violence cases. Traditional gender norms remain 

deeply entrenched in many communities, where 

masculinity is equated with authority, control, 

and emotional restraint. These values subtly 

infiltrate legal reasoning, leading some 

magistrates to interpret male aggression as a 

lapse in self-control rather than a deliberate act 

of coercion. Simultaneously, cultural 

expectations of female endurance and family 

preservation encourage judicial leniency and 

reconciliation-oriented outcomes. The South 

African Law Reform Commission (2020) found that 

reconciliation and mediation are 

disproportionately promoted in domestic 

violence cases compared to other violent crimes, 

reflecting an enduring belief that familial 

harmony outweighs individual safety. 

Institutional culture further amplifies these 

patterns. The hierarchical nature of the judiciary 

discourages open discussion of implicit bias, as 

junior magistrates often emulate the reasoning 

and language of senior judges to align with 

prevailing norms. This socialization effect 

perpetuates biased interpretive habits across 

generations of judicial officers. Moreover, the 

formalistic approach to law—prioritizing 

procedural correctness over substantive 

justice—creates an environment in which 

discriminatory reasoning can persist without 

being recognized as such. Feminist legal 

theorists argue that this culture of formal 

neutrality masks systemic inequities by equating 

objectivity with detachment, effectively silencing 
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the gendered dimensions of domestic violence. 

The political and institutional response to 

gender-based violence has also struggled to 

translate policy into practice. While the National 

Strategic Plan on Gender-Based Violence and 

Femicide (2020–2030) outlines a comprehensive 

reform agenda emphasizing survivor-centered 

justice, its implementation remains uneven. 

Budgetary constraints, fragmented coordination 

between the police, prosecutors, and courts, and 

limited data monitoring undermine the plan’s 

transformative potential. As a result, judicial 

accountability for biased reasoning or 

inconsistent sentencing is rare. Complaints 

mechanisms, such as those managed by the 

Judicial Service Commission, tend to focus on 

procedural misconduct rather than interpretive 

bias, leaving cognitive and cultural prejudice 

unaddressed. 

Importantly, cultural and institutional biases are 

mutually reinforcing. The judicial normalization 

of gender stereotypes validates public 

skepticism toward women who report abuse, 

discouraging victims from seeking legal 

recourse and thereby perpetuating the cycle of 

silence and impunity. This dynamic is 

particularly acute in marginalized communities, 

where socio-economic vulnerability intersects 

with race and class to amplify barriers to justice. 

As Stats SA (2022) notes, fewer than one in four 

women subjected to intimate partner violence 

pursue formal legal remedies, citing distrust in 

police and courts as a primary deterrent. This 

attrition not only weakens the legitimacy of the 

justice system but also entrenches the perception 

that domestic violence is a private issue beyond 

the scope of state intervention. 

Addressing these structural and cultural factors 

requires a dual strategy of institutional reform 

and cultural transformation. On one hand, 

gender-sensitivity and trauma-informed training 

must be standardized and integrated into 

judicial education, accompanied by regular 

evaluation and peer review. On the other, 

broader public education campaigns are 

necessary to dismantle patriarchal narratives 

that normalize male authority and female 

endurance. Efforts by civil society organizations, 

such as Sonke Gender Justice and Mosaic Training 

Services, demonstrate that cultural change is 

achievable when legal reform is coupled with 

community-level engagement. 

7. Reducing Judicial Bias 

Reducing implicit gender bias in domestic 

violence adjudication requires a coordinated 

strategy that targets both cognitive awareness 

and institutional reform. While legal 

frameworks such as the Domestic Violence 

Amendment Act (2021) provide the statutory 

foundation for gender equality, the challenge 

lies in transforming judicial culture and practice. 

Bias cannot be eliminated solely through 

legislation—it must be confronted through 

deliberate, reflective, and systemic interventions 

within the judiciary itself. 

A key starting point is the institutionalization of 

gender-sensitivity and trauma-informed training 

for all judicial officers. Current training 

programs in South Africa, though present, 

remain voluntary and sporadic. Data from the 

Department of Justice and Constitutional 

Development (2021) reveal that fewer than 

one-third of magistrates have completed 

certified programs on gender-based violence 

adjudication. Effective reform would require 

integrating bias awareness, social cognition, and 

trauma psychology into judicial education 

curricula, emphasizing how unconscious 

assumptions influence evidentiary evaluation 

and sentencing. Regular refresher workshops, 

peer discussions, and experiential learning 

modules—such as case simulations and survivor 

narrative analyses—could strengthen cognitive 

recognition of bias in real time. 

Beyond individual awareness, structural 

mechanisms for accountability and reflection 

must be established. The Judicial Service 

Commission and South African Judicial Education 

Institute (SAJEI) should implement periodic 

reviews of judicial performance in gender-based 

violence cases, focusing not only on procedural 

compliance but also on interpretive fairness. 

Introducing a confidential judicial feedback and 

mentoring system, where judgments are 

peer-reviewed for language use and reasoning 

quality, would encourage reflection without 

punitive overtones. International examples, such 

as Canada’s National Judicial Institute programs 

on implicit bias, demonstrate that consistent 

peer engagement can lead to measurable 

improvements in judicial reasoning and 

survivor treatment. 

Institutional reform must also extend to data 

transparency and performance monitoring. 

Currently, domestic violence judgments are 

rarely published in accessible databases, limiting 

opportunities for external analysis and 
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accountability. Developing a centralized digital 

repository of anonymized case summaries could 

allow scholars, advocacy groups, and 

policymakers to track patterns of bias and 

evaluate progress over time. The Commission for 

Gender Equality (CGE) and CALS could 

collaborate on annual judicial review reports 

assessing trends in sentencing, language, and 

outcomes, providing an empirical foundation 

for continuous improvement. 

Equally important is the integration of 

interdisciplinary expertise within the justice 

system. Collaboration with psychologists, social 

workers, and gender specialists can provide 

courts with holistic perspectives on victim 

behavior and trauma responses, reducing 

reliance on stereotypical interpretations. 

Specialized domestic violence courts—such as 

those piloted in Cape Town and 

Johannesburg—have shown promising results 

by combining legal adjudication with social 

support services, leading to higher victim 

satisfaction and improved case outcomes 

(Gender Links, 2021). Expanding these models 

nationwide would operationalize gender 

sensitivity within judicial structures. 

Finally, judicial reform must be supported by 

cultural transformation within the legal 

profession. Law schools and professional 

associations should embed gender justice as a 

core component of ethics and judicial reasoning. 

Encouraging critical reflection on the 

intersection of law, power, and gender will help 

cultivate future magistrates who view fairness 

not as detachment, but as active equity. 

Sustained transformation depends on shifting 

the collective mindset of the judiciary from 

passive neutrality to conscious justice. 

Reducing judicial bias, therefore, is both a 

technical and moral project. It demands 

institutional courage to confront tradition, 

self-awareness to challenge unconscious bias, 

and structural commitment to ensure that justice 

for victims of domestic violence is not 

undermined by the very system designed to 

protect them. 

8. Toward Gender-Responsive Justice 

Building a truly gender-responsive justice 

system in South Africa requires moving beyond 

procedural equality toward substantive justice 

that centers lived experience, empathy, and 

accountability. A gender-responsive judiciary 

recognizes that neutrality alone cannot ensure 

fairness when social structures remain unequal. 

Instead, it seeks to transform the conditions of 

adjudication so that survivors’ voices are heard, 

validated, and protected within the legal 

process. 

Central to this transformation is the redefinition 

of judicial objectivity. Traditional legal culture 

often equates objectivity with detachment, but a 

gender-responsive approach reimagines it as 

conscious engagement—an awareness of social 

context and power relations that inform every 

aspect of legal reasoning. This perspective aligns 

with South Africa’s constitutional vision of 

transformative constitutionalism, which mandates 

not only the removal of discrimination but the 

proactive realization of equality in practice. 

To achieve this, the justice system must be 

restructured around three guiding principles: 

empathy, accountability, and accessibility. 

Empathy demands that judges and prosecutors 

understand the psychological and social realities 

of gender-based violence, viewing victims not as 

unreliable witnesses but as participants 

navigating trauma. Accountability ensures that 

institutional practices, from police reporting to 

sentencing, are measured against 

gender-sensitive standards. Accessibility 

requires that victims—especially those from 

marginalized communities—can seek justice 

without intimidation, economic burden, or 

social stigma. 

At the policy level, gender-responsive justice 

necessitates closer collaboration between the 

judiciary, civil society, and the executive. 

Initiatives such as the National Strategic Plan on 

Gender-Based Violence and Femicide (2020–2030) 

provide a roadmap for intersectoral 

coordination, but their success depends on 

consistent implementation and funding. 

Partnerships with advocacy organizations like 

Sonke Gender Justice and Mosaic Training Services 

should be institutionalized to ensure 

survivor-centered practices become the norm 

rather than the exception. 

Cultural transformation remains the ultimate 

challenge. Legal reform alone cannot dismantle 

centuries of patriarchal conditioning that shape 

how society perceives domestic violence. Public 

education campaigns, community dialogues, 

and media engagement are essential to shift the 

narrative from tolerance to accountability. When 

the judiciary models empathy and fairness, it 

not only delivers justice within the courtroom 
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but also reshapes public expectations of justice 

itself. 

References 

Adrews, P. (2001). From gender apartheid to 

non-sexism: The pursuit of women’s rights 

in South Africa. North Carolina Journal of 

International Law and Commercial Regulation, 

26(3), 693–722. 

Breen, T. D., & Wilson, T. D. (1994). Mental 

contamination and mental correction: 

Unwanted influences on judgments and 

evaluations. Psychological Bulletin, 116(1), 

117–142. 

Centre for Applied Legal Studies (CALS). (2021). 

Sentencing patterns in domestic violence cases 

in South African magistrates’ courts. 

Johannesburg: University of the 

Witwatersrand. 

Charmaz, K. (2006). Constructing grounded theory: 

A practical guide through qualitative analysis. 

Thousand Oaks, CA: Sage. 

Commission for Gender Equality (CGE). (2020). 

Gender equality and the justice system: Annual 

review. Johannesburg: CGE. 

Constitution of the Republic of South Africa, Act 

108 of 1996. Pretoria: Government of South 

Africa. 

Department of Justice and Constitutional 

Development (DOJCD). (2021). Annual 

performance report 2021/22. Pretoria: DOJCD. 

Domestic Violence Amendment Act 14 of 2021. 

Government Gazette, Republic of South 

Africa. 

Fredman, S. (1997). Women and the law. Oxford: 

Oxford University Press. 

Gender Links. (2021). Judicial attitudes toward 

gender-based violence in Southern Africa. 

Johannesburg: Gender Links. 

Greenwald, A. G., & Banaji, M. R. (1995). 

Implicit social cognition: Attitudes, 

self-esteem, and stereotypes. Psychological 

Review, 102(1), 4–27. 

Hassim, S. (2014). Voices, hierarchies, and the 

feminist politics of representation in South 

Africa. Politikon, 41(2), 193–209. 

Kang, J., Bennett, M., Carbado, D., Casey, P., 

Dasgupta, N., Faigman, D., & Mnookin, J. 

(2012). Implicit bias in the courtroom. UCLA 

Law Review, 59(5), 1124–1186. 

MacKinnon, C. A. (1989). Toward a feminist theory 

of the state. Cambridge, MA: Harvard 

University Press. 

National Strategic Plan on Gender-Based 

Violence and Femicide (2020–2030). 

Pretoria: Government of South Africa. 

Prevention of Domestic Violence Act 116 of 1998. 

Government Gazette, Republic of South 

Africa. 

Protection of Personal Information Act 4 of 2013. 

Pretoria: Government of South Africa. 

Smart, C. (1989). Feminism and the power of law. 

London: Routledge. 

Sonke Gender Justice. (2022). Transforming 

masculinities: Engaging men for gender justice 

in South Africa. Cape Town: Sonke. 

South African Law Reform Commission 

(SALRC). (2020). Project 135: Sentencing and 

domestic violence. Pretoria: SALRC. 

Statistics South Africa. (2022). Crime against 

women in South Africa report 2022. Pretoria: 

Stats SA. 

University of Cape Town Centre for Law and 

Society. (2022). Peer review report on gender 

bias research methodologies. Cape Town: UCT. 

University of the Witwatersrand Human 

Research Ethics Committee. (2021). Ethical 

guidelines for socio-legal research. 

Johannesburg: Wits. 


